I. INTRODUCTION
During Louis Brandeis's Senate confirmation hearings, he was subject to criticisms of his negotiation practices and his client counseling. 1 In negotiations, he sought to resolve cases in a manner that benefitted all of the affected parties, rather than focusing solely on the interests of his client; when asked whom he had represented in one case he said that he saw himself as "counsel for the situation."
2 In counseling, he pressed clients to conventional lawyer-to-lawyer negotiations;" 10 and produces results "that are both fair within a legal standard and satisfactory to the parties."
11 This is a refreshing change from the current adversarial system that often yields unfair results, exacerbates and draws out conflict, and is so expensive that many cannot afford legal representation. 12 CP is a dramatic shift from the way law is generally practiced today in the United States, and it has the potential to transform that practice. 13 It could help to shift the lawyer norm from thinking primarily about winning for a client at the expense of the other party, to thinking about reaching a resolution that will benefit all. After decades of growing public resentment toward lawyers, 14 and growing disillusionment among lawyers toward the work they do, 15 CP may serve as a tipping point. There are dangers that accompany CP. When lawyers seek to protect the interests of those other than their clients, other parties may take advantage of the client. When a lawyer presses clients to settle on terms that benefit all of the parties, this may undercut client autonomy. But it appears that CP lawyers generally are able to avoid these risks. CP is a client choice, not something that is forced on clients. CP clients agree at the beginning of the representation to seek a mutually satisfactory resolution of the dispute. The CP lawyer's pursuit of a mutually beneficial settlement is done at the direction of the client. In addition, CP insures that clients' interests will be represented. In CP, the lawyer serves as the client's advocate in the negotiation sessions.
This article will consider the two dramatic changes that CP brings to law practice: a change in the mental attitude of lawyers and clients toward the conflict and a change in lawyers' counseling techniques. Part II defines CP and compares it to traditional negotiation-pending-litigation. Part III considers the change in attorney and client mental attitudes wrought by CP, where both lawyers and clients take responsibility for identifying a 10 resolution that will meet the needs of all of the parties. Part IV considers the type of client-counseling that is often generated by CP-lawyers in CP may strongly encourage clients to find a resolution that meets the needs of all of the parties. I conclude with a consideration of the possible future of CP.
II. COLLABORATIVE PRACTICE
In CP, the parties and lawyers sign a "four-way agreement,"
16 which includes the following provisions.
First, the parties agree to seek a mutually satisfactory settlement of their dispute.
17 CP agreements stress the importance of cooperation among the parties and lawyers to achieve that end. 18 The hope is that clients can work through highly-charged emotional periods of the negotiation, as the lawyers remind them of their commitment to settle.
Second, the parties agree to act in good faith at every stage of the negotiation and to fully disclose to one another all information relevant to the prospective agreement, including the parties' interests. 19 When the parties reveal their real interests, all who are involved in the negotiation can focus on identifying a solution that will address those interests. 20 Third, the parties agree to engage in interest-based negotiation. 21 This requires them to give serious consideration and creative effort to finding 16 21. Interest-based negotiation was popularized in the path-breaking book by Roger Fisher, William Ury, and Bruce Patton, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN (2d ed. 1991). First published in 1981, and now translated into twenty-five languages, Getting to Yes introduced the ideas of separating the people from the problem and focusing on the parties' underlying interests (rather than their positions) so that mutually advantageous exchanges can occur. See id. at 70-71. This practice is more likely to lead the parties to consider the broad range of means solutions that address the interests of each party. Before coming to the bargaining table, lawyers prepare their clients for interest-based negotiation, attempting to move the clients from taking positions to identifying their interests. Then, during negotiations, lawyers assist their clients in articulating their interests clearly and in listening to and understanding the other party's interests, for an understanding of each party's interests is a necessary step in creating solutions that both can accept.
Finally, as noted previously, the parties and lawyers agree that if the CP process breaks down the lawyers will withdraw and neither lawyer will participate if the matter goes to litigation.
22
Each client lays down one possible weapon (his lawyer's participation in litigation) in exchange for the other party laying down the same weapon. Thus, the parties and lawyers make a structural change to the adversary system that creates an incentive for both parties and lawyers to follow through on the previously identified commitments. 23 In CP, both parties and lawyers can focus on identifying a mutually beneficial resolution of the dispute. 25. CP differs from other means of dispute resolution (litigation, arbitration, traditional negotiation, and mediation) as to some or all of the following:
(1) Client Control: CP differs from litigation, arbitration, and traditional negotiation in that in CP the client is in control. Though clients must approve of the final settlement in traditional negotiation, lawyers conduct most aspects of the negotiation outside of the presence of the clients. In CP, clients participate in all of the negotiation sessions and control the resolution of the dispute.
(2) Privacy: CP, like other forms of alternative dispute resolution, takes place in private. The parties can avoid the disclosure of information that might be personally embarrassing or damaging to business interests. In contrast, all allegations and disclosures in litigation are a matter of public record.
(3) Potential Outcome: In CP, as in other forms of negotiation, the parties can agree to almost any resolution of their dispute. In litigation, the judge and jury are generally limited to issuing a judgment declaring one party the winner and the other the loser.
(4) Lawyer Advocacy: In CP, the lawyer is present during all of the negotiations; she serves as advisor and advocate to the extent desired by the client. This practice contrasts with most mediations where the mediator meets with the clients outside the presence of the lawyers, and clients lose the benefits of lawyer advocacy.
Another form of dispute resolution that has received attention from some commentators is Cooperative Law. afterthought. Tactics during NPL are likely to distort the final settlementthe participants argue over predetermined positions that are often engineered to increase the client's share of the settlement and are likely to yield settlements that do not really meet the clients' interests. Bluffing may cause clients to win concessions that are not especially important to them. Feigning disinterest may cause them to lose on matters that really are important to them. Threats may yield deadlock. The terms of a "split-thebaby" compromise on the courthouse steps are likely to be ill-considered.
CP excludes such tactics. Lawyers and clients are freed from the strategic maneuvering involved in preparing a case for trial. The resulting alteration of the lawyers' role, purpose, and focus allows the parties and lawyers to harness the efforts of all participants from the start in an agreed, congruent set of steps aimed at the common goal of a mutually beneficial settlement. 26 Lawyers and clients disclose information, identify goals and priorities, explore interests, expand settlement options, and ultimately design settlement options that are in the interests of both parties.
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In addition, CP's disqualification agreement removes the incentive for the lawyers to litigate, and thereby removes the conflict of interest that accompanies NPL. 28 Under traditional NPL, if negotiation fails, the parties litigate and lawyers who are paid on an hourly basis are likely to receive greater income. CP lawyers have no such conflict of interest because they may not represent the clients if the matter goes to trial.
III. TAKING RESPONSIBILITY FOR "THE SITUATION"
Some CP practitioners have suggested that CP represents a "paradigm shift" in lawyering. 29 In CP, lawyers look beyond the narrow interests of their clients to the broader interests of all who might be affected by the representation. The intensity of the change in outlook that CP generates 26. Cochran among some lawyers is illustrated by the phrases they use to describe their work. Some CP family lawyers refer to themselves as lawyers for the "whole family."
30 Some use "ratios such as 60/40 or 51/49 to describe their allocation of commitment between their client and the family or the other party." 31 One lawyer stated that if asked by a client whom she represented in the four-way negotiation meetings, she would reply: "I'm really here to represent the interests of both you and your husband . . . ."
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There are significant divisions within CP about how far the lawyer should focus on the interests of all parties. 33 Those who use some of the phrases mentioned above to describe their responsibilities have been subject to criticism from other CP practitioners.
34 Some of those who have used these phrases may have been new converts, caught up in the excitement of CP, and some of these phrases do not hold up under scrutiny as accurate means of stating the CP lawyer's responsibility. One CP lawyer, suggesting a balanced approach, stated that though CP lawyers act in response to all interests, they are nonetheless their clients' "best friend in the room." 35 Others have been quick to argue that the primary commitment of CP lawyers is to the client. 36 The Pennsylvania Bar's CP opinion, though it approved of CP, stated that the rules of the profession require a collaborative lawyer "to represent the client 100%, not 51%," 37 that as a CP lawyer you "must begin by 30 . MACFARLANE, supra note 9, at xi; see also Lande, supra note 8, at 1336 ("[S]ome [CP] practitioners describe lawyers' roles as serving the interests of the whole family as all or part of their professional duty.").
31. Lande, supra note 8, at 1336 n.70. 32. MACFARLANE, supra note 9, at 47. As the Pennsylvania CP opinion correctly notes, there would be significant problems if a CP family lawyer jointly represented the husband and wife ("the risks are too large and the lawyer may not be able to effectively judge when [the lawyer] is favoring one spouse") or the client and the family ("there would be a significant risk that the lawyer's representation of the spouse would be materially limited by the lawyer's representation of a second client, which is the organization called 'the family.'"). Pa The lawyer owes "entire devotion to the interest of the client, warm zeal in the maintenance and defense of his rights and the exertion of his utmost learning and ability," to the end that nothing be taken or be withheld from him, save by the rules of law, legally applied. 42 But is the CP requirement that the lawyer seek to settle the claim in accord with the interests of all concerned parties inconsistent with client loyalty? The rules of the profession make it clear that the lawyer is to allow the client to control the objectives of the representation. 43 Clients who choose CP (assuming that they are properly informed) have chosen a process that seeks to yield a stable settlement that addresses the concerns of all of the parties. Once a client has chosen that objective, the job of the lawyer is to pursue that objective with diligence. If the client places a high priority on the CP objectives, developing a stable and creative resolution of the conflict, preserving relationships with the opposing party, and protecting third parties (such as children in a family dispute) are the client's interests. In such a case, loyalty, zeal, and diligence are matters of seeking to fulfill the client's desire for an amicable settlement.
ABA CANONS
In addition, once a client has entered CP, the CP agreement's mandatory attorney withdrawal provision increases the client's interest in settlement. 44 If the parties and lawyers fail to reach a settlement, the client will have to bring a new lawyer up to speed as well as go through the challenge of a trial. 45 In CP, the lawyer's commitment to a mutually beneficial settlement flows from representation of client interests. Lawyers who speak of themselves as representing the whole family or a 51%-49% division of loyalty might better say that a 100% commitment to the client has led them to think about what will be good for the other party. [A]n advocate, in the discharge of his duty, knows but one person in all the world, and that person is his client. To save that client by all means and expedients, and at all hazards and costs to other persons, and, amongst them, to himself, is his first and only duty; and in performing this duty he must not regard the alarm, the torments, the destruction which he may bring upon others.
Id.
43. MODEL RULES OF PROF'L CONDUCT R. In adversary system theory, judges (not the lawyers) are responsible "for the situation." But there are significant limits to what judges can do for the situation. Generally, they can only declare a winner and a loser and award monetary damages; they cannot impose a resolution that will address the needs of all who might be affected. Moreover, judges are not likely to know the whole situation. They only get the evidence that the parties choose to give them.
Of course, most cases today are not even resolved by a judge; most cases are settled. 46 And as noted previously, in most NPL, settlement is a zero-sum game, with limited ability to develop a creative solution. The prospect of litigation drives lawyers' decisions, and cases are settled on the courthouse steps. 47 Some might fear that a lawyer who is concerned with the whole situation is likely to get a poor result for her client. According to this view of lawyering, each party should have a "hired gun" advocate aggressively arguing his case.
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Mickey Rooney may be a pleasant, fair-minded, idealistic fellow, but generally he will be no match for John Wayne on the streets of Laredo. 49 But in CP, all of the roles have changed. All of the parties and lawyers have agreed to work together to find a settlement of the dispute. The clients have left their hired guns at the ranch. In CP, both lawyers try to work out a deal that will be good for everyone. If both lawyers enter the CP negotiations with such a mindset, both clients are likely to join in the search for a mutually beneficial solution.
It may be that in some CP negotiations cooperation will be impossible. Wise CP lawyers will judge whether the opposing side is attempting in good faith to reach a mutually beneficial objective. If not, the lawyer should withdraw and let the case proceed to litigation. But if CP works as it should, there will be two lawyers and two clients for the situation.
Actually, CP merely pushes lawyers and clients to engage in the most effective type of settlement negotiations. CP's withdrawal provision reinforces interest-based negotiation. The most effective advocates in any negotiation seek to develop settlement proposals that meet the needs of the opposing party. Successful negotiation requires a lawyer to step back from her client and consider the whole situation, envisioning all of the futures that 46 49. If you are not a fan of old movies, you may miss my analogy. Most will know that John Wayne generally was the tough gun-slinger. Mickey Rooney was generally the fresh-faced, cooperative, "can't we all get along" organizer of high school musicals. could emerge from the conflict. Those futures, if the case is to be successfully settled, must satisfy all of the parties to the dispute, including the opposing party. Both sides should put themselves in the shoes of the opposing party and determine what will meet his needs. That mental exercise (and skill) can easily be described as the lawyer envisioning herself as the lawyer for the situation. The lawyer considers the entire situation because she represents the client and wants to do what is best for the client.
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CP creates an incentive for both lawyers and both clients to engage in this sort of deliberation early in the representation and without the tactical distortions of pending litigation. 51 Julie Macfarlane raises a separate concern regarding CP lawyers who see the whole family as their client. She argues that such lawyers "risk unintentionally substituting their own judgment for that of their client." 52 She notes that the lawyer "is not working privately with each member of the 'whole family,' nor taking instructions from them collectively." 53 How exactly would the lawyer for one party even know what the best interests of the family are? Without someone directing the lawyer on behalf of the family, the lawyer may merely pursue her own agenda. 50 . As Julie Macfarlane notes, identifying the needs of the opposing party and identifying solutions that will meet those needs is an important part of reaching any settlement.
Critical to being able to persuade the other side to settle on your client's best terms is an understanding of what the other side needs in order to be able to settle. [T]he client's best interests can only be achieved if the interests of the other side are taken into account . . . .
Macfarlane, supra note 29, at 70 (citing FISHER, URY & PATTON, supra note 21).
A large part of any negotiator's work is taking "the interests of the other side into consideration in order to enlarge the cooperative space within which negotiations can take place." MACFARLANE, supra note 9, at 45. 51. Two factors make it especially unlikely that a CP lawyer will sacrifice a client's interests. First, lawyer training and culture push lawyers toward client advocacy. If anything, CP lawyers will probably need to resist the tendency to be overly aggressive. In addition, in CP the lawyer is unlikely to undercut her client's interests because the client is present during all of the CP sessions. CP clients take an active role in all negotiations. Client disloyalty might be a greater risk in traditional lawyer negotiation, where lawyers typically negotiate without clients being present.
52. MACFARLANE, supra note 35, at xi. The possibility that lawyers might "substitut[e] their own judgment for that of their client" is not limited to CP lawyers. The more common problem may be that lawyers, trained in advocacy skills, are more aggressive than their clients would want. See THOMAS L. SHAFFER & ROBERT F. COCHRAN JR., LAWYERS, CLIENTS, AND MORAL RESPONSIBILITY 7-9 (2d ed. 2009) (discussing "Godfather lawyers" who attack the opposing party without much input from the client).
53. MACFARLANE, supra note 35, at xi.
Macfarlane's analysis gives little room for common decision-making. What is likely to emerge from the discussions of both lawyers and both clients is a mutual decision about what would be best for the family. Admittedly, the lawyer cannot assume that she knows the interest of the family. The lawyer is just one player. But the lawyer is an informed player and may help the whole group to gain insight into what would be best for the family.
IV. COLLABORATIVE PRACTICE CLIENT COUNSELING
Another controversial aspect of CP is the type of client counseling in which some practitioners engage. In her American Bar Association book, Collaborative Law: Achieving Effective Resolution in Divorce without Litigation, Pauline Tesler argues that the CP lawyer has a duty "[t]o represent the highest-functioning client, and to take no instructions from the 'shadow' client" whom she defines as the client "who is possessed by primitive grief, anger, or guilt." Of course the lawyer does not and must not do what the client says not to do and I've never suggested that the lawyer would ever substitute his/her judgment for the client's. The initial conversations with the client in which the mutual decision is made to proceed collaboratively should include a discussion of the interests of all of the parties affected by the representation. There is no point in attempting to proceed collaboratively unless the client has serious interest in proceeding from a perspective of wise deliberation and attention to the longer term interests of those about whom the client cares-a perspective that includes moral considerations about others as well as "enlightened self interest" . . . . The "shadow client" metaphor is discussed with the client at the beginning of the representation and an agreement is reached that this will be a tool used later to remind the client why he or she chose this process rather than litigation, at moments of strong emotion when cognitive processing is impaired and the client is in danger of sinking the process that he or she chose at a more deliberative time.
54. TESLER, supra note 7, at 161-62. 
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[I]f the client says, in essence, "that was then and this is now and I want you to go for the jugular," the collaborative lawyer then says, in effect, "that's not how we do it in collaborative law because it's not possible to get to well-considered mutually acceptable solutions that way and well-considered mutual decisions is what we all agreed to work toward. So let's look at your options. You could decide to litigate . . . you could take a break and reconsider with me whether you really want to be that aggressive . . . ." Clients who are married to "unreasonable" clients . . . self screen themselves at the outset of the process . . . . The clients who ultimately sign participation agreements understand and articulate in meetings with the other party and the other lawyer that they are choosing, voluntarily and with understanding, to resolve their dissolution issues in this environment, by themselves and in a fashion that recognizes the interests of all.
In addition, the CP professionals other than the lawyer who are often a part of CP are likely to make CP clients more reasonable:
The "reasonableness" of a client's position is often directly related to the knowledge and information that client possesses. [In CP, many clients] work with a team of trained collaborative professionals . . . . A client who might take a wholly unreasonable position with respect to cash from the business can become far more reasonable when he/she learns from a neutral financial expert how much cash is actually in the business. A client who might have a wholly unreasonable position with respect to parenting time can become far more reasonable when he/she learns from the child specialist about the developmental needs of the child . . . . Pauline Tesler notes that CP lawyers come prepared to deal with shadow feelings on the part of both clients.
"Shadow" feelings (anger, fear, grief, and the like) are expected and accepted-"normalized"-but not permitted to direct the dispute-resolution process. [Both lawyers respond appropriately and constructively to the shadow behavior of the spouse] without being manipulated, angered, or frightened by it. Each lawyer takes responsibility for moving each client from artificial bargaining positions to the articulation of real needs and interests.
TESLER, supra note 7, at xxi (also arguing that a client can learn to deal with the other party's shadow feelings by observing the lawyers deal with the other client).
57. TESLER, supra note 7, at 160.
on between many lawyers and clients. Indeed, many legal counselors argue that when counseling a client, the lawyer should remain neutral and nonjudgmental. 59 At a minimum, CP encourages lawyers to discuss the impact of decisions on the opposing party and challenges lawyers to wrestle with the dilemma of moral agency. In order to gain the client's informed consent, the CP lawyer must inform the client that the objective of the representation will be to identify an agreement that meets the needs of all of the parties. In addition, the CP attorney should inform the client of the emotional nature of CP's face-toface negotiations. CP lawyer Diane Diel notes that the CP lawyer's advice "is filtered through a lens that assumes that the client is looking for workable and reasonable solutions . . . . One of the practical reasons why CP is such an advantage for clients is that the focus is in fact always on the settlement which is the most likely outcome of their case anyway . . . ." 60 Some CP agreements explicitly anticipate counseling that is focused on settlement. For example, the California CP statutory form agreement includes the following provision:
Each of us will be expected to take a reasonable position in all disputes. Where such positions differ, each of us will be encouraged to use our best efforts to create proposals 59. TESLER, supra note 7, at 160. 60. Diel, supra note 56 (emphasis in original). Diel further notes:
The CP community, including local and state/provincial practice groups and the IACP, presents courses on achieving settlement and avoiding/breaking impasse on an extremely regular basis. The research, writing and training going into the dynamics of reaching settlement is extensive. The IACP Forum, for example, in Minneapolis in October, 2009, presented over [thirty] Workshops dealing with approaches to CP in the face of difficult or emotionally reactive clients, sticky issues, adaptations of mediation approaches to negotiation within the CP approach, interventions in the face of impasse.
Id.
(08) FORMAT 2 COCHRAN-1.DOCX (DO NOT DELETE) Lawyers may not think of this as ethical dialogue, but its effect is to bring the client to consider the interests of other people, the primary component of the moral life. The CP lawyers' and clients' commitment to find an agreement that meets the needs of all of the parties, along with CP's withdrawal provision, discourages clients from quickly initiating a lawsuit, or even threatening to do so. They may lead a client to make more deliberate, wiser decisions.
The lawyer as an engaged moral agent is not new. Here, as with the related notion that the lawyer has a responsibility for the situation, CP finds an analogy in Louis Brandeis's practice. Brandeis firmly counseled his clients to consider the effects of their actions on other people. 62 As noted previously, one of Brandeis's critics observed, "The trouble with Mr. Brandeis is that he never loses his judicial attitude toward his clients."
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Another of Brandeis's contemporaries, Elihu Root, wrote, "half the practice of a decent lawyer consists in telling would-be clients that they are damned fools and should stop." 64 Lawyer moral counsel found a place in the 1969 American Bar Association Model Code: "In assisting his client to reach a proper decision, it is often desirable for a lawyer to point out those factors which may lead to a decision that is morally just as well as legally permissible." 65 Similarly, the ABA Model Rules of Professional Conduct provides that throughout the counseling process, lawyers must "exercise independent professional judgment and render candid advice," noting that the lawyer may refer to "moral, economic, social and political factors, that may be relevant to the client's situation."
CP encourages a type of client counseling that, independent of the CP movement, adopted the label "collaborative" client counseling. 67 Whereas the "collaborative" in collaborative practice refers to the collaboration between the two lawyers and the two clients during negotiation, the "collaborative" in collaborative client counseling refers to the collaboration between the lawyer and the client during decision-making.
The collaborative client counselor, like many CP lawyers, engages the client in moral dialogue. In the words of Anthony Kronman, the lawyer acts like a friend to the client, bringing sympathy and detachment to the relationship, and can thereby help the client make a "deliberatively wise choice." 68 Kronman discusses how a lawyer-as-friend might deal with a client who appears to be making an impetuous decision:
[The lawyer's responsibility to help a client make a deliberatively wise choice] may be seen most clearly in the case of what I shall call the "impetuous" client-the client who, in the grip of some domineering passion like anger or erotic love, has made a quick decision to change his life in an important way . . . . [When surrounding circumstances suggest that a client's decision is impetuous], a responsible lawyer will test his client's judgment before accepting it, recognizing that in such situations the danger of regret is large and that a lawyer must protect his client from this familiar species of self-inflicted harm as well as the harms caused by others.
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The responsible lawyer will help a client assess a decision's wisdom "through a process of cooperative deliberation in which the lawyer examines the decision with sympathy and detachment from the client's point of view." Such counseling, of course, carries risks. A lawyer may not know whether strong advice concerning a matter will ultimately serve as helpful guidance or unsound interference. Determining whether a client is making a thoughtful determination or having an emotional reaction is ultimately a matter of judgment. As Duncan Kennedy has noted in a different context, this can be a difficult judgment:
The truth of the matter is that what we need when we make decisions affecting the wellbeing of other people is correct intuition about their needs and an attitude of respect for their autonomy. Nothing else will help. And even intuition and respect may do no good at all. There isn't any guarantee that you'll get it right.
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No model of client counseling is going to ensure that there will not be errors. Some might argue that the lawyer should do the "safe" thing and defer to what the client says at any given point. But what the client says at the moment may not be the safe thing for the client. Ultimately, the client may deeply regret decisions made in the heat of passion, depression, or anger.
The adversary system and CP tend to lead lawyers in different directions. The adversary system inclines lawyers toward following, and maybe encouraging, the client's angriest instincts. CP moves the incentives in the other direction. It encourages lawyers and clients to seek settlement and reconciliation.
Collaborative client counseling can be an important part of CP achieving what I identified above as the CP ideal: "Two lawyers and two clients for the situation." Through such counseling, the lawyers can encourage their clients to pursue a resolution of the dispute that will meet the needs of both parties.
V. THE POSSIBLE FUTURES OF COLLABORATIVE PRACTICE
I see several potential futures for collaborative practice. As noted previously, CP has grown primarily in the family context. For several reasons, I am confident that CP will continue to grow as a means of resolving such disputes, especially those involving children.
(1) Parties to such disputes, even if they hate one another, generally are concerned with the welfare of their children, and the growing evidence that high conflict divorce is disastrous for children will continue to drive parties to CP. (2) Parties to a family dispute, especially where children are involved, are likely to need to have a continuing relationship with one another. CP may help the parties to work together in the future.
(3) Parties to family disputes are likely to want to retain control over the disputes. Resolution of family disputes are likely to control many things that the parties care about, including the disposition of their property, the future of their children, and their own freedom of action. At present, CP appears to be the dispute mechanism that is most likely to enable the parties to control the outcome creatively.
(4) Finally, parties to family disputes often are already under substantial emotional stress. The last thing they need is the stress of the adversarial conflict that can be generated at trial. CP enables them to resolve the dispute in a more comfortable, non-adversarial setting, with their lawyers present to insure that a resolution is fair to all.
Expansion of CP into new areas is likely to occur in cases that combine some or all of the elements mentioned above. Probate disputes often involve the same factors as divorce and child custody cases. Business disputes where the parties want or need to continue to do business with one another are also likely candidates for CP. 73 The two factors that are present in a substantial number of additional cases are the litigants' desire to control and be creative with the outcome and the desire to protect themselves from the emotional turmoil of litigation. As more lawyers experience CP and see its benefits, it may be that they will suggest it to clients, and voluntary CP's popularity will grow.
If courts, legislatures, and other policy makers see CP reducing conflict, generating stable agreements, and protecting third parties, they may push lawyers and clients to pursue CP, for example, by requiring clients to attempt CP before litigating a matter. Such a rule may meet with limited success. Lawyers who are pressed by policy makers to engage in CP will be able to focus on settlement without the pressures of preparation for litigation, but a client who has not chosen CP and is not committed to settlement can force a case to litigation by merely refusing to cooperate during CP. CP is not likely to be nearly as effective if clients are forced into it. Though experimentation might be valuable, in my view courts should hesitate to push lawyers and clients into CP.
An option that respects client autonomy is for courts and legislatures to require lawyers to present CP as an option to clients, under threat of legal 74 It may be that a professional duty to present CP to clients will evolve the existing legal ethics rule requiring lawyers to inform clients of alternatives to litigation in appropriate cases. 75 It is important that clients know the potential benefits and risks of ADR options and litigation before choosing between them.
There is a danger that as CP becomes more common, especially if it is required and there is not party buy-in, it will become merely another forum for acting out party hostilities. As Carrie Menkel-Meadow has noted, mediation, which began with high hopes that it would be a means of transformation and reconciliation of disputants, became in many cases merely "another weapon in the adversarial arsenal to manipulate time, methods of discovery, and rules of procedure for perceived client advantage." 76 CP might be subject to the same misuse. One can imagine a lawyer using CP to discover information, wear down an opponent, and set up litigation. CP could become merely another example of lawyers turning "plowshare[s] into sword [s] ." 77 However, if attorneys develop a reputation for using such tactics in CP, it is unlikely that other lawyers will agree to engage in CP with them. Under such circumstances, the case is likely to move quickly into litigation. 78 Another possibility is that CP will help to transform law practice. In addition to her studies of CP lawyers, Julie Macfarlane has explored whether law practice in general is in the midst of a transformation. The title of her book, The New Lawyer, captures the radical nature of the change she sees:
The most successful lawyers of the next century will be practical problem solvers, creative and strategic thinkers, excellent communicators, persuasive and skillful negotiators, who are able and willing to work in a new type of professional partnership with their clients. Many lawyers have told me that this modified approach to legal practice resonates with their own changing norms and habits of practice, and fits better with their personal value systems than the old warrior model. These are the new lawyers, who are . . . competitive in the new conditions of legal practice, and market forces will ensure their numbers will only increase. 79 It may be that this new lawyer will emerge within the traditional adversary system. But it is difficult for lawyers to take peacemaking steps within a structure that rewards their opponents for adversarial tactics. CP changes that structure.
There is some evidence that CP has had an impact on the adversary system. One study of lawyers in Wisconsin found that collaborative law and cooperative law 80 have yielded several changes in the way litigation-oriented practice is conducted. 81 It found greater efforts to (1) be informal, respectful, cooperative, and trusting; (2) have candid conversations; (3) elicit client input; (4) voluntarily exchange information; (5) use fourway meetings and productive negotiation techniques; (6) use coaches and shared experts; (7) use mental health providers more creatively to help address the needs of the children; and (8) use mediation.
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It may be that CP will influence the entire legal system in that direction. At a minimum, the growth in CP demonstrates that there is an appetite for change among many lawyers and clients.
VI. CONCLUSION
CP changes the focus of lawyers and clients during negotiation from preparing for trial to developing the best settlement terms for all concerned. It identifies a fair resolution of the dispute as the objective of both lawyers and both clients. This substantive aspiration, coupled with CP's procedural change-requiring both lawyers to withdraw from representation if the case moves to litigation-harness the energies of both parties and both clients. It significantly alters two aspects of the representation-in CP, both the lawyers' and clients' focus and the client-counseling focus are on a settlement that meets the needs of all of the parties. CP creates two lawyers 79 and two clients "for the situation" and is likely to yield the best resolution of the dispute for all concerned.
